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DANGEROUS SEXUAL OFFENDERS BILL 2005 
Second Reading 

Resumed from 17 November 2005. 

HON SIMON O’BRIEN (South Metropolitan) [7.34 pm]:  The second reading of this bill was moved in this 
house on 17 November last year.  I was somewhat surprised that the government did not proceed with this bill 
last year, although it was introduced very close to the end of the sitting year - today is only the first sitting day of 
2006 - because the government had made a great deal of public comment about its pursuit of the policy 
contained in the bill.  Nonetheless, we are dealing with the bill now, and I advise that the opposition will support 
it.  We will also be exploring the possibility of some amendment, which I will come to in a moment. 

The second reading speech contained a long preamble of examples of other legislation that the government had 
introduced particularly in the course of 2004 in an attempt to deal with some of the problems that were presented 
to our community by those who attempt to prey upon the vulnerable for their own vicarious pleasure.  This bill, 
of course, deals with another serious matter, and in the course of the debate I imagine some members will want 
to express their concern about the seriousness of the matters that the bill seeks to address, but the opposition 
notes that in the parliamentary secretary’s second reading speech it was stated - 

This bill provides a process separate from the sentencing process for detaining persons who have been 
convicted of a serious sexual offence and whose risk of reoffending demands that the community be 
protected.  This bill recognises the priority that must be given to protecting the public, our families and 
children from the serious danger that a person, having already been convicted and imprisoned for 
committing a serious sexual offence, poses to the community because of his propensity for committing 
such an offence again.  

The second reading speech went on to note, and I also note - 
Under these new laws, if there is cogent evidence indicating that a person convicted of a serious sexual 
offence and who is under a sentence of imprisonment wholly or in part for that offence poses a real risk 
of reoffending, the Director of Public Prosecutions or the Attorney General can apply to the Supreme 
Court for orders requiring the person to submit to psychiatric assessment and be detained in custody.  
Serious sexual offences are sexual offences in the Criminal Code for which the maximum penalty that 
may be imposed is seven years or more.  When such an application is made, the court can order that the 
person undergo a risk assessment by two appropriately qualified psychiatrists, who must prepare a 
report for the court on the level of risk posed by the person.  The court is required to assess the person’s 
risk of reoffending.  It can impose either a continuing detention order or a supervision order containing 
strict supervision conditions. 

The opposition notes those two paragraphs, because in essence they form the purpose of this bill.  We also note 
that the bill will apply to persons under sentence, regardless of when an offence was committed.  In other words, 
the provisions of this bill when it becomes an act will not simply apply to someone who is convicted from that 
time forward, but may apply to someone who is already under sentence.  Similarly, this bill also may apply to a 
person who is under sentence but is not actually in custody; that is, he may be in the community while still being 
under sentence, which means he would be on parole or work release.  The opposition supports the spirit of these 
additions to the relevant legislation and, as I have already indicated, we will explore the possibility of including 
some amendments that relate to one specific though substantial area.  We will explore the possibility for 
including these amendments during the committee stage, because, as I have indicated, we support the second 
reading of the bill.  The amendments are contained in a supplementary notice paper that has been, or is about to 
be, distributed.   

For the purposes of the second reading debate, because the parliamentary secretary may care to respond, the 
opposition notes that the preventative detention provisions of the Dangerous Sexual Offenders Bill 2005 deal 
with serious sexual offences and that is defined in clause 3, under the definitions.  The relevant definition reads 
as follows -  

“serious sexual offence” has the meaning given to that term in the Evidence Act 1906 section 106A; 

It is probably most appropriate to examine that when we debate clause 3.  The gist of our concern relates to 
offenders who have a history of violent assault and causing grievous bodily harm or attempted murder or 
murder.  Although their offences may not be serious sexual offences, they meet the other criteria in the bill and 
may be a danger to the community and, therefore, why should there not be a provision for those offenders to be 
placed in preventative custody to stop them committing offences which they are deemed likely to commit?  It 
seems to the opposition, and its spokesperson raised this matter publicly when the bill was introduced into the 
Parliament, that this bill does not do the entire job.  Maybe the purpose of this bill, and this is probably an unfair 
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criticism, focused too narrowly on one particular notorious recidivist offender with a long history of serious 
sexual offences.  There was an outcry in the community last year when that person was out of custody and, as he 
had done time and again on previous occasions when released, he committed further serious sexual offences.  It 
is all very well to address that situation and this bill does that and we support it, but we are concerned that other 
serious offences have not been caught in the same net.  As I have already indicated, I would prefer to explore 
that in the committee stage because I think that is the way the house can most conveniently do it.   

I indicate that the proposal I will put forward is to delete references to the term “sexual offences” and substitute a 
definition of “serious offences”.  I know that the government has previously considered this, and I will listen 
with interest to the reasons it does not want to go down that path if, in fact, it does not want to.  I raise it now 
because I want it to be clearly understood that our support for the second reading of this bill is based on our 
proposal to explore the amendment to the bill in the committee stage.  Although we agree with the broad policy, 
we think the bill should be extended somewhat. 

It is a sad fact of life that society sometimes needs to take extraordinary measures to protect itself from some 
particularly nasty threats.  However, when people demonstrate time and again that they pose a threat to the safety 
and wellbeing of the innocent and the vulnerable - or, indeed, to anyone - in our community, clearly, it is up to 
us to take the necessary action to make sure that the community is protected.  Although we do not see these 
provisions being used every day, there is a need for the provisions to be available to the relevant authorities to 
ensure that people are protected.  With those few comments, the opposition will support the second reading of 
the bill. 

HON GIZ WATSON (North Metropolitan) [7.45 pm]:  I have quite a few concerns to raise about the 
Dangerous Sexual Offenders Bill.  As the previous speaker noted, it was introduced in November last year.  This 
chamber did not have the opportunity to debate it, despite the fact that the government indicated, certainly by 
way of public statements and media releases, that it was a matter of great urgency.  A media release dated 9 
November last year suggested that the legislation should be passed within a month.  This immediately raised 
alarm bells for me because if the case has been made that there is an extreme urgency, it should be a matter that 
all members look at very closely.  As much as we acknowledge that sometimes a case for urgency can be made, 
it usually indicates a particularly politicised piece of legislation, which, indeed, this one is.   

The intention of this bill is to protect the community from serious sexual offenders.  In that media statement of 9 
November, the Attorney General indicated that the bill would protect the community from convicted rapists and 
“sex monsters”.  The second reading speech indicates that this bill is based on similar legislation in Queensland.  
It is, by and large, but there are some significant differences between this legislation and the Queensland act.  
One difference - I will talk about this in more detail during the committee stage of the bill - is that the 
Queensland legislation does not give a role to the Director of Public Prosecutions.  The Attorney General is 
required to bring a case, if there is a case to be made, for preventative detention or a supervision order.  Also, the 
Queensland legislation deals only with prisoners; it does not deal with people who have served their time and are 
again members of the community.  Therefore, there is a substantial difference between the bill that we are 
contemplating tonight and the existing Queensland legislation.   

The Attorney General was at pains to say that the WA legislation would be the toughest in Australia.  I guess it is 
tougher, depending on what some people’s definition of “tough” is.  The second reading speech states that the 
bill will provide for post-sentence preventative detention or supervision of sex offenders who pose a serious 
danger to the community.  As much as we are as passionate as any political party or anybody in the community 
in ensuring that the community is protected as much as is humanly possible from the behaviour of certain 
members of our community, we are not able to support this bill.  

I do not have a problem with supervision orders; they are not an unreasonable measure.  The basis of the Greens’ 
opposition to the bill is the preventative detention provision.  Consistent with the Greens’ philosophy, we oppose 
preventative detention on principle, because it breaches serious principles of law, not the least of which is that of 
liberty.  I will talk about that in some detail shortly.  I have had the opportunity to examine some very useful 
information in a briefing paper on similar legislative initiatives produced in 1997 by the New South Wales 
Parliament.  The other point is the notion that the Parliament will impose an act that transgresses the principle 
that imprisonment should be the last resort in all cases.  That principle is transgressed also by this legislation.  

I refer now to matters of policy and principle that this sort of legislation requires us to consider.  It is a 
fundamental shift in philosophy to contemplate a law that imprisons people indefinitely for something they 
might do, not something they have done.  Again, I am at pains to point out that the Greens are willing to 
contemplate many measures to ensure that the community is protected from serious offenders, particularly repeat 
offenders.  However, this bill goes much too far in seeking to impose that protection.  I refer to an article 
authored by Professor Bernadette McSherry, published in Monash Magazine, a publication from Monash 
University.  Professor McSherry refers to an application for continued detention that was granted under the 
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Queensland legislation.  On an appeal, the High Court ruling upheld the powers of the Queensland legislation.  I 
assume that the government has decided to proceed with this legislation partly because the High Court ruled that 
this sort of legislation is not in breach of various rights in Australia.  Nevertheless, the Greens will not support it.  
Professor McSherry states -  

Until last year, keeping offenders in detention after the expiry of their sentence was considered 
unconstitutional.  While judges were allowed to make indefinite detention orders for serious offenders 
at the time of sentence, the general rule was that offenders should be punished for what they had done, 
not for what they might do.  

However, a majority of the High Court last year upheld Queensland’s Dangerous Prisoners (Sexual 
Offenders) Act 2003 in the Robert John Fardon case.  The Act, introduced by the Queensland 
parliament prior to Fardon’s scheduled release, enabled the continued detention in prison of sex 
offenders after the expiry of their sentence.  It also enabled continued supervision of such offenders if 
they were released into the community.  

An application by the Queensland Attorney General under the Act had resulted in Fardon being 
detained after the expiration of his 14-year sentence for raping and seriously injuring a woman in 1988.  
This crime was committed just 20 days after Fardon had been released for the earlier rape of a 12-year-
old girl and the assault of her 15-year-old sister.  

The High Court decision signals the opening of the door for preventive regimes across Australia and 
may also lead to the enactment of legislation allowing for the preventive detention of other categories of 
prisoners. 

That is another argument that we strongly support.  Once we set a precedent regarding the classes of people who 
can be detained indefinitely, it is only a few small steps to argue that other classes of people should be detained 
indefinitely.  We are about to debate in this place some legislation that does exactly that for people who are 
alleged to be involved in terrorist acts.   It is a pattern that we vigorously oppose.  The article continues - 

The Western Australian Government has expressed an interest in enacting similar legislation, and the 
Victorian Government passed legislation earlier this year which, while not as sweeping as the 
Queensland Act, enables continued monitoring of sex offenders after they have served their sentence. 

I again emphasise that although we are willing to accept with some reluctance that that level of impingement 
upon a person’s rights and liberties is an acceptable level, we do not accept that preventative detention can be 
justified, particularly as we have not exhausted all other options.  The article further states - 

While it is understandable that governments wish to be seen to be tough on law and order issues, 
preventive detention regimes provide a questionable solution to protecting the community from 
potential harm.  The Queensland regime can be criticised on four major points: 

•  it makes ‘potential risk to the community’ the criterion of imprisonment; 

•  it contains no provisions contemplating additional therapeutic supports or imposing any 
obligation on corrective services to rehabilitate the prisoner; 

•  it requires the Supreme Court to have regard for evidence that would ordinarily be excluded in 
a criminal trial; and 

•  it denies prisoners access to post-prison community-based release programs - thereby 
removing social supports that might improve their chance of reintegrating into the community. 

Preventive detention regimes also raise a number of policy issues. 

One important premise behind the rule of law is that governments should punish criminal conduct, not 
criminal types.  Yet Queensland’s preventive detention legislation ignores this premise.  The very title 
of the Queensland Act attests to this. 

Secondly, preventive detention regimes are contrary to the principle of finality of sentence.  That is, the 
detention of a person beyond the maximum sentence granted amounts to double punishment and 
offends the double jeopardy rule (where an individual cannot be tried again for the same offence if 
acquitted). 

Thirdly, the High Court has laid down the principle that detention in prison should only be a 
consequence of a finding of guilt.  While there are certain exceptions to this general rule, the question 
needs to be asked - why should the protection of the community be sufficient justification for the 
deprivation of liberty? 
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Finally, as preventive detention regimes rely on predicting the prisoner’s future conduct, problems 
associated with mental health professionals assessing the risk of future harm are also raised.  Assessing 
the risk of future violence is a notoriously difficult task.  It is questionable whether actuarial data can be 
used to accurately predict the likelihood of future acts of sexual violence with respect to any specific 
individual within a cohort labelled sex offenders. 

There is some reason to believe judges will take a cautious approach to the use of the Queensland 
legislation.  Early applications made under the Act prior to the High Court decision were dismissed on 
the basis that the prisoners were denied procedural fairness due to not having an appropriate time to 
prepare a sufficient defence. 

I will raise that matter during debate on this bill and also the matter of the type of support provided to a person 
facing a preventative detention finding with regard to the production of an affidavit.  I have quoted the 
significant points raised in the article that I believe are sufficient reasons for us to argue that this bill offends 
some very significant principles. 

I refer also to the New South Wales briefing paper that I mentioned earlier.  The briefing paper was produced in 
1997 and is titled “Dangerous Offenders Legislation: An Overview”.  It is a reasonably lengthy paper, but it is an 
excellent analysis that is useful to understand what we are trying to achieve in this area of law.  I am reminded of 
how excellent it would be if our Parliament had the capacity to provide such briefing papers.  It would certainly 
inform our debate significantly.  The paper refers to the problem of defining concepts of “dangerousness”, which 
is a key to this legislation.  Page 3 of the paper contains the heading “Concept of dangerousness” and states - 

Although ‘dangerousness’ can be said to involve the likelihood that a person will inflict serious harm on 
another, it is notoriously difficult to define exactly what the elements of ‘dangerousness’ are.  The 
concept and its implications for the criminal law were discussed in detail in a United Kingdom report in 
1981 (the Floud Report).  Danger, notes Floud, ‘is a thoroughly ambiguous concept, and we may well 
ask whether it has any place in the administration of criminal justice, and, if it be conceded that it has, 
how are we to define and identify “dangerous” offenders for legal purposes’.  Floud went on to observe 
that: ‘The question of penalties for serious offences - even for the worst cases of such offences - must 
not be confused with the question of protecting the public from the few serious offenders who do 
present a continuing risk and who are likely to cause further serious harm’.  This was based on the 
observation that few serious offenders repeat their serious offences, so that there is no reason, in most 
cases, to keep them out of circulation on that account for very long periods of time.  

In fact, it has been argued that the concept of dangerousness is ‘so insidious that it should never be 
introduced in penal legislation’.  Floud states that ‘dangerousness’ is a concept which is not at all 
objective, since what is dangerous is a matter of judgement or opinion - a question of what one is 
prepared to put up with.  The Floud Report, having cited the problems of definition and prediction, 
commented: 

It is worth noting that no-one dismisses the practical problem.  That is, no-one denies the existence of a 
minority of serious offenders who present a continuing risk.  The argument is all about degrees of risk, 
perceptions of danger and justifiable public alarm, the difficulty of deciding whether or not someone is 
‘dangerous’ and the legitimacy of confining people for what they might do as well as for what they have 
actually done.  

Attempts to determine if a person is ‘dangerous’ raise a number of difficult questions, including: 

•  What constitutes ‘serious harm’? 

•  How likely must it be that the offender will cause serious harm?   

•  How can the likelihood of the offender causing serious harm be predicted? 

On the question of what constitutes ‘serious harm’, there is no doubt that a person who is likely to kill 
another, or commit a serious physical injury or sexual assault is a danger to members of the public.  
Beyond these basic offences, however, it becomes less clear what potential harms make an offender 
‘dangerous’.  Not all activities resulting in serious physical harm attract similar levels of community 
concern.  Floud asks, ‘Why is it that when someone mentions ‘dangerous offender’ we do not 
immediately think of drunken drivers, keepers of unsafe factories, tippers of toxic waste, vendors of 
unsafe cars or harmful pharmaceutical products?’ 

Among the crimes included in various categories of ‘serious offences’ or ‘serious harms’ have been 
those resulting in:  

•  death; 
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•  serious bodily injury; 

•  serious sexual assault; 

•  severe or prolonged pain or mental stress; 

•  lasting psychological damage; 

•  loss or damage to property which causes severe personal hardship; 

•  damage to the environment which has a severely adverse effect on public health or safety,  

•  serious damage to the security of the state. 

The paper goes on to raise some of the issues that are raised by the precautionary detention of offenders.  The 
paper states - 

One of the basic legal tenets inherited from the English common law is that citizens should only be 
deprived of their liberty as punishment for what they have done, not for what they may do in the future.  

. . .  

One of the major difficulties in dealing with ‘dangerous’ offenders is the problem of accurately 
predicting which offenders are likely to inflict serious physical harm on others.   

. . .  

According to Ashworth, the Floud Report’s survey of the available studies into dangerousness and 
recidivism revealed that no method of prediction had managed to do better than a 50 per cent success 
rate in predicting ‘dangerousness’.  A fifty per cent success rate represents one false positive for every 
true positive predicted.  Indeed, many of the prediction methods have only a one-third success rate.   

Therefore, if this bill goes through, according to that study there is every likelihood that at least one in two, or 
50 per cent, of those people held in preventative detention will not be likely to reoffend.  I realise there is only 
one study, but this is very much the problem with this area of law and policy; that is, a lot of it is not based on 
evidence. 

I will now refer to another report because it makes a similar point.  This was a paper produced in Victoria 
entitled “Legislation in Victoria on sexual offenders: issues for health professionals”, and it states - 

However, despite the popularity of these laws, we are unaware of any research that has yet 
demonstrated that they actually reduce rates of sexual offending against children. 

That is a point.  According to the research of the authors of that paper, these are popular laws, but they are not 
based on evidence.  That is the problem with predicting dangerousness. 

I turn to the issue of detaining offenders for what they might do rather than what they have done.  Again, I refer 
to the New South Wales briefing paper, which states at paragraph 3.2 - 

At common law, the courts cannot incarcerate a person simply to incapacitate him or her.  Any sentence 
must be proportional to the crime, neither more or less severe than is warranted.  This principle was 
affirmed by the High Court in Veen . . . holding that a sentence should not be increased beyond what is 
proportionate to the crime in order merely to extend the period of protection of society from the risk of 
recidivism on the part of the offender.  A disproportionately long sentence imposed in order to 
incapacitate a dangerous offender would, it is said, amount to a sentence for a crime the offender did 
not commit, and which he or she may well not have committed. 

Obviously, there are arguments against that.  I am sure that they are the arguments which the government has 
mounted and which the opposition will mount about why the public interest outweighs these particular principles 
in law.  There is also the danger of the utilitarian argument, which is mentioned in this paper.  It states - 

Utilitarians have constructed elaborate arguments regarding the comparative costs and benefits of the 
certain harm resulting from the release of an individual incorrectly judged to be ‘safe’ and the uncertain 
harm arising from the prolonged detention of an individual erroneously perceived to be dangerous.  
However, it remains an uncomfortable truth that, while the former attract considerable public concern, 
the latter remain largely inconspicuous.  This is not least because detention denies them an opportunity 
to establish the accuracy of the judgment made about them one way or the other. 

The briefing paper goes on to mention a quote of the Victorian Sentencing Committee, and states - 

Research evidence simply does not support the view that by pursuing a policy of incapacitating groups 
of offenders, there will be any discernible drop in crime rates.  So the old notion of extended or 
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enhanced sentences for recidivists or sex offenders or the like, with the sole aim of reducing crime by 
incapacitating those offenders have now fallen into disrepute in most jurisdictions.  They have tended to 
be replaced by an approach of selected incapacitation which aims at a very small group of offenders 
who are chosen on the basis of their particular characteristics. 

The effectiveness of an individualised, selective approach to detention has also been questioned, on the 
basis of the relative rarity and difficulty of identifying a ‘dangerous type’ of person.   

The briefing paper goes on to raise the issue of public alarm.  This bill is part of an ongoing pattern of law and 
order legislation that is supported by all shades of political parties - apart from the Greens (WA) - and by federal 
and state parliaments.  It has been encouraged and fuelled by the media and by a populist approach to legislation.  
Indeed, this Parliament has passed a significant number of bills that deeply offend a number of legal principles.  
The briefing paper refers to the issue of public alarm and states -  

In some sections of the community, fear of violence from strangers tends to be greater than the actual 
risk of violence.  Public fear may be exacerbated by media reports that give a distorted picture of the 
risk of injury from one of the small minority of repeat violent offenders.  Some commentators have 
questioned whether public alarm in itself justifies exceptional protective measures regardless of whether 
the alarm is reasonable or excessive.   

That is a pretty hard argument to make and it is a pretty hard argument to make when talking to someone who 
has been a victim of a horrendous offence.  Nevertheless, it is important that we as legislators take a balanced 
view.  We overturn longstanding practices and principles when we rush through legislation such as this.  
Members will be pleased to know that I cannot cover all the briefing paper, even though it provides an enormous 
amount of background and substance to the policy matters that I assume we are trying to address in this type of 
legislation.  It refers to the issue of transgressing sentencing principles and states that in these cases, 
imprisonment will not be the last resort.  The paper states -  

It is generally accepted that a sentence of imprisonment should be the last resort to be imposed only 
when no other sentence is appropriate.   

If I have time, I will talk about some of the things that we consider acceptable when addressing the issue of 
serious offenders and the risk of them reoffending, including ensuring that the courts provide a more significant 
sentence in the first place.  Surely that is the way to go if we are to avoid transgressing some of these principles 
of law.  Provisions in the Sentencing Act - it was amended, as I remember, not that long ago - allow very 
significant prison sentences to be imposed on this type of offender.  The question of indefinite sentences must 
also be addressed.  The briefing paper states -  

Indefinite sentences are penalties imposed without a finite termination date.  Courts may impose such 
penalties ab inito or as an indefinite extension of a normal fixed sentence.  Indefinite sentences are 
available in all jurisdictions of Australia except for New South Wales and the ACT . . .  

The courts already have the capacity to provide an indefinite sentence if that is the path they choose to take.  The 
briefing paper continues -  

The indeterminate sentence was said to be a ‘stark and extraordinary form of punishment’, made more 
problematic by the fact that it was terminable by executive not by judicial decision . . . 

In this case the decision is made by the court.  I might ask the parliamentary secretary to clarify that when we 
debate that particular part of the bill.  The paper continues -  

The New South Wales Law Reform Commission in its report on sentencing concluded that the 
arguments against indefinite sentences are compelling, and recommended that indefinite sentences 
should not be introduced into New South Wales.  The Commission summarised the arguments for and 
against indeterminate detention in its report, and concluded that the difficulties of predicting which 
offenders are likely to commit violent offences made it ‘extremely difficult, if not impossible’ to satisfy 
the stringent requirements which would be necessary in imposing such a sentence.  The Commission 
noted that it is difficult to prove the criteria as to dangerousness stipulated in existing legislation, and 
that the procedural safeguards in existing legislation fail to prevent the potential for injustice through 
predictive error. 

I shall talk about some specific components of the bill.  Although the title of the bill is the Dangerous Sexual 
Offenders Bill, it provides for preventative detention for those who have already served their time.  There is a 
question about whether that title is accurate, because the provisions in the bill apply to former dangerous sexual 
offenders.  On that ground alone, we do not accept that the title is appropriate.  The bill is supposedly modelled 
on the Queensland act, but the objects of the legislation are significantly different.  Clause 3(b) of the 
Queensland act states that the objects of the act are “to provide continuing control, care or treatment of a 
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particular class of prisoner”.  That is similar to the object clause in this bill, although this bill refers not to 
“prisoner” but to “person”.  However, the Queensland act also states “to facilitate their rehabilitation”.  It is 
interesting that the Western Australian government has chosen to not even bother to mention facilitating 
rehabilitation.  It is a significant difference.  I am interested to know why that decision was made if the 
Queensland legislation is being used as a model.  Why did rehabilitation not even get a mention?  Under the 
Queensland act applications need to be made by the Attorney General only, whereas in the bill that we are 
contemplating it is stated that the Attorney General can perform the functions of the Director of Public 
Prosecutions and, therefore, the DPP may apply in his own capacity.   

This bill is a very drastic step in legislative precedence in Western Australia.  I note that members of the legal 
profession have raised opposition to it.  They have indeed flagged that a challenge is likely.  I do not know 
whether it is likely, but it has certainly been flagged by way of an article that appeared in The West Australian, 
which I could probably quote if I had it to hand.  I cannot find it at this point; I may quote from it later. 

The additional point I make is that the Greens (WA) do not believe that all the other options for protecting the 
community from sex offenders have been exhausted.  I note with interest that the second reading speech was 
unusual in that almost two-thirds of it was about other legislation and the other initiatives that the government 
has taken relatively recently to deal with the concern in the community about particular offenders who have 
reoffended while either on parole or out in the community.  However, we have not had an opportunity to see 
whether any of these measures - criminal record checking or the ability to track offenders and monitor their 
movements - has been tested before we leap into what is a significant additional step.  It is a step that the Greens 
argue has serious implications, particularly in the precedence it sets for establishing a class of person who can be 
indefinitely detained on a guess about whether a person in that class will reoffend.  Again, in some of the 
background papers that I have read, the question of recidivism is quite significant, and I believe it will be very 
difficult for a court to make an assessment of whether a person is likely to reoffend.  I refer again to the paper 
titled “Legislation in Victoria on sexual offenders: issues for health professionals”, which, under the subheading 
“Who is at risk of reoffending?”, states - 

Recidivism rates for sexual offenders are far lower than is popularly assumed.  A meta-analysis of 
recidivism studies, acknowledging their generally limited periods of follow-up and reliance on 
reconviction rates (which underrepresent reoffending), suggests that the overall rate of sexual 
reoffending is 13.4%, which is much lower than for most other types of offending, such as theft and 
violent crimes. 

Hon Simon O’Brien made an interesting point, and it is exactly the point that sent shivers up my spine; that is, 
why not have this legislation for all sorts of other offences as well?  That is exactly the argument that no doubt 
will be brought back into this Parliament with an amending bill for the adoption of additional measures, along 
with the usual litany of three strikes legislation and other mandatory sentencing proposals.  It is really tackling 
the problem at the wrong end.  For example, I ask the parliamentary secretary to inform the house of the 
programs for rehabilitation that are available, as I note that this bill does not contain in its objects the 
rehabilitation of offenders.  What programs are available and what is the current success rate of those programs?  
Until that side of the issue is dealt with, people will simply be detained indefinitely without being given an 
adequate opportunity to modify their behaviour.  Again, it is extremely hard for a court to make a judgment 
about the probability of a person reoffending.  The Greens will not support the second reading of this bill and I 
will raise some further matters in the committee stage.   

HON ROBYN McSWEENEY (South West) [8.25 pm]:  I am a bit of a redneck when it comes to dangerous 
sex offenders, so I am compelled to support the Dangerous Sexual Offenders Bill.  People who continue to 
offend should be deprived of their liberty.  Sex offenders ruin the lives of their victims; their victims’ lives are 
never the same.  Therefore, why should sex offenders be entitled to get back their lives and their sense of 
freedom?  This bill is almost the same as the Queensland bill.  Some years ago, when it was proposed that Robert 
Excell be released and sent back to England, I was on the Liam Bartlett program on ABC Radio when the mother 
of one of Excell’s victims phoned in.  It was heart-breaking to hear her describe how her son had become 
mentally ill and had tried to take his own life as a consequence of Excell’s attack.  That type of story is not 
uncommon.  I wonder at the logic of sending a serious sex offender to another country where he can prey on 
children.  Some people think that when sex offenders get old and sick, they stop offending.  They certainly do 
not.  If they have been doing that all their lives, they keep doing that.  Little children are attracted to elderly 
people.  It is very easy for elderly people to get hold of young children.  Some people think sex offenders can be 
“cured”.  What a load of rubbish!  They cannot be cured.  To say that 50 per cent or one-third of recidivist sex 
offenders may never offend again is pie in the sky.  Hon Giz Watson said that only one study had been done.  
Some people in the system believe that a recidivist offender is just that - a recidivist offender.   
I watched a television program one evening about a sex offender who said he had molested over 100 children.  
He said he used to sit in the park and wait for a mother and her children to come to the park.  He showed how 
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easy it was to get hold of mothers and their young children and groom them.  I was amazed at that program.  I 
will never think in the same way about these things.  Do not tell me these people can be cured.  I will tell 
members about the case of a little boy - he is now grown up - who was raped repeatedly by his father.  He had to 
be kept isolated from other children, and animals, because he wanted to sexually molest them.  It is a horrible 
story, but true.  Should we lock him up forever, when he is the product of a vile environment?  I do not say this 
lightly, but if he keeps offending as an adult, when his destiny is in his own hands, then yes, we should.  His 
destiny, like that of a lot of criminals, has been predetermined by the way in which he was brought up, and he is 
probably suffering from mental problems as well.  However, the public good must outweigh all other 
considerations.  We need to protect the public.  The public has a right to be protected and to be safe.  This boy 
has a right to receive psychological help.  I am not saying he should not be given all the psychological help he 
needs.  However, that does not mean he will change from being a serious sex offender, because it is probably too 
late for that; as I have said, his life has been predetermined.  I am not a psychologist, but I know what I have read 
and what I have worked with, and I believe these types of people cannot be cured. 
This bill is in response to the situation that occurred with Mr Narkle.  Mr Narkle’s fourteenth victim was a 17-
year-old girl.  It is terrible to be raped.  It would have been absolutely horrific for her.  She has to live with that 
for the rest of her life.  Mr Narkle has raped 13 women and girls.  To give Mr Narkle and his type freedom is not 
an option.  To rehabilitate them is not an option.  I certainly support this bill. 

Adjournment of Debate 

HON KIM CHANCE (Agricultural - Leader of the House) [8.29 pm]:  I move -  
That the debate be adjourned to a later stage of this day’s sitting.   

By way of explanation, we have some messages that I want to deal with, which will take only a few moments.   
Question put and passed.   
Debate thus adjourned until a later stage of the sitting.  
[Continued next page.] 
 


